> SEBABANK

Redefining Finance for the New Economy



The Digital Regulator
April 2021

Table of Contents

Executive summary
1. The situation in Switzerland
2. The global situation

3. Conclusion

Authors

Mattia Rattaggi
External Regulatory Analyst
METI Advisory AG

Yves Longchamp
Head of Research
SEBA Bank AG

Contact

research@seba.swiss

Executive summary

Globally, the cryptofinance regulatory landscape is fragmented, but developing and
improving. Market participants taking exposures in cryptofinance by investing in cryp-
to assets or operating related processes may face considerable regulatory uncertainty,
depending on their chosen jurisdiction.

Our own records show that over 100 jurisdictions and at least 15 supranational bodies
have taken formal steps to regulate cryptofinance products and processes over the last
few years. None of the supranational bodies have banned or prohibited cryptofinance,
and the large majority of countries have embraced it by increasing regulatory certainty for
market participants and promoting innovation in a risk-controlled way.

Currently, Switzerland, Liechtenstein, and Singapore offer crypto market participants
the highest degree of regulatory certainty. While the EU has just begun a regulatory pro-
cess that will lead to a similar regulatory certainty in a few years, certain member states,
such as France and Germany, have considerably lowered uncertainty in recent years. The
same can be said of the UK and several states in the Asia-Pacific region. Other jurisdic-
tions, such as India and Russia, have been sending mixed signals regarding their intended
direction, while the US has been struggling, owing to its intricate federal and state-based
regulatory system, as well as its directionally unsettled economic policy stance (Congress).
At the other end of the spectrum, countries including China, South Korea, Laos, Burundi,
and Qatar provide regulatory certainty by prohibiting some or all cryptofinance products
and processes.

Crypto asset investors and entrepreneurs wishing to develop cryptofinance businesses
hedge the risk of undue exposure to regulatory uncertainty by doing business in jurisdic-
tions that offer the highest degree of regulatory certainty.

Overall, the trend clearly points to a steady and global reduction of regulatory uncertainty.
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I 1.
Unlike traditional finance, The situation in Switzerland

cryptofinance involves a
high degree of regulatory

Switzerland was one of the first nations to be exposed to crypto assets in a material way.
The authorities focused on the economic function and purpose of these new instruments
uncertainty. Market and applied the technologically neutral principle of ‘same risks, same rules’ to regulate the
participants hedge this risk sector. Over the years, their work culminated to the implementation of the Distributed Ledger
Technology (DLT) Bill on 1 February 2021, providing Switzerland with a complete, stable, and
N articulated regulatory framework, which grants a very high degree of regulatory certainty to
characterised by developed crypto assets and the related processes. Below, we review the key regulatory milestones that
and stable regulatory led to the DLT Bill.

frameworks. 2014: Federal Council Virtual Currencies Report

The emergence of cryptocurrencies and related businesses in 2012-2013 led to parlia-
mentary questioning and the Federal Council’s (FC) first set of regulatory answers in 2014.
The FC clarified that cryptocurrencies are not considered legal tender. From a private law
perspective, cryptocurrency transactions meet the requirements for concluding a con-
tract under Article 1 of the Swiss Code of Obligations. From a financial market law per-
spective, they are generally not subject to the Banking Act, unless the transactions involve
a dealer accepting credit balances in official currencies on his/her own account with the
intention to perform future currency transactions, although materiality-based threshold
exceptions do apply. Cryptocurrencies are subject to the provisions of the Swiss Criminal
Code, governing offences against property, and their purchase and sale, on a professional
basis, are subject to the Anti-Money Laundering Act.

by operating in jurisdictions

2018: FINMA ICO Guidelines

In 2018, the Swiss Financial Market Supervisory Authority (FINMA) provided a categori-
sation of crypto assets within the regulatory framework governing Initial Coin Offerings
(ICOs). FINMA distinguished between three types of tokens.

Payment tokens: exclusively used as a means of acquiring goods or services, or
transferring money or value. They do not give rise to claims on their issuer.

Utility tokens: providing digital access to an application or service by means of a
blockchain-based infrastructure.

Asset tokens: assets representing a debt or equity claim on the issuer and bonds or
derivatives from an economic functionality perspective (analogous to equities), which
are subject to the Stock Exchange Act.

The guidelines set minimum regulatory expectations for the ICO process. Given the hybrid
nature of most tokens, determining the specific ICO requirements often involves promot-
ers needing to obtain a formal FINMA opinion before proceeding.

2019: FINMA Stablecoin Guidelines

In 2019, FINMA supplemented the ICO Guidelines with a treatment for stablecoins,
confirming an adherence to the pragmatic approach defined in the context of ICOs and
distinguishing stablecoins based on their reference asset. Stablecoins would be subject to
the Banking Law, when the underlying is a legal tender managed for the issuer’s account
and risk. Otherwise, the Collective Investment Scheme (CIS) would prevail as the refer-
ence. The choice of commodities, as underlying assets, would require the application of
different financial market laws, including securities, banking, and stock exchange laws,
depending on the type of precious metals involved. Real estate underlying would have
to be assessed by reference to the CIS and the Financial Services Act would examine
securities underlying. FINMA did not formulate a position on algorithmic-based stabili-
sation mechanisms.

2020: Federal DLT bill

On 10 September 2020, the Swiss Parliament adopted the Federal Act on the Adaptation
of Federal Law to Developments in DLT, which was implemented on 1 February 2021.
The first adaptation concerned the Swiss Code of Obligations and recognised DLTs as
electronic registers of rights. The second change complemented the Financial Market
Infrastructure with a new authorisation category, allowing DLT-based trading, clearing,
settlement, and custody of securities. The third adjustment upgraded the Debt Enforce-
ment and Bankruptcy Act to cover the segregation of DLT-based assets in case of a
custodian’s bankruptcy. The importance of this Bill stems from the fact that it provides
full regulatory certainty to crypto assets and their applications.



https://www.newsd.admin.ch/newsd/message/attachments/35355.pdf
https://www.finma.ch/en/~/media/finma/dokumente/dokumentencenter/myfinma/1bewilligung/fintech/wegleitung-ico.pdf?la=en
https://www.finma.ch/en/~/media/finma/dokumente/dokumentencenter/myfinma/1bewilligung/fintech/wegleitung-stable-coins.pdf?la=en
https://www.newsd.admin.ch/newsd/message/attachments/60601.pdf
https://www.parlament.ch/de/services/news/Seiten/2020/20200910092808664194158159041_bsd039.aspx
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2.
The global situation?

A review of the global regulatory developments surrounding cryptofinance products and
processes evidences a strong and positive correlation between the jurisdictions with early
exposure to such innovations and degrees of regulatory certainty. This applies for instance
to Switzerland, Liechtenstein, and Singapore.

The review also shows that the effort to provide more crypto-friendly regulatory certainty
has involved several jurisdictions that have grown exponentially over time, including the EU,
the UK, the US, and many Asia-Pacific countries, such as Japan, Hong Kong, and Australia.

Additionally, the number of jurisdictions taking a negative stance, implementing outright
bans, or featuring an unclear and volatile regulatory direction, has continually decreased in
both relative and absolute terms.

The emergence of cryptofinance regulation

Regulators began creating a regulatory framework for cryptofinance when they took
actions against the ICO boom, from mid-2017 onwards. They started informing con-
sumers and retail investors about the speculative and risky nature of ICOs, and taking
enforcement actions on obvious infringements of financial market laws. This created a
set of expectations that ICO promoters must satisfy when developing their processes
and issuing their tokens to minimise regulatory risks. Examples of jurisdictions that fol-
lowed this path are the UK, Hong Kong, Thailand, Japan, US (through the Commodity
Futures Trading Commission), Brazil, Germany, Holland, the EU (through the European
Securities and Markets Authority), Poland, Belgium, Argentina, and Mexico.

A handful of jurisdictions went further and issued guidance points, providing the mar-
ket with additional regulatory certainty. Amongst these jurisdictions were Switzerland,
Liechtenstein, Malta, France, Gibraltar, Singapore, Abu Dhabi, and Australia. Howev-
er, some jurisdictions banned ICOs altogether, such as South Korea, Venezuelq, Israel,
Vietnam, and China, presumably because they needed to better understand the
process before taking permissive actions. Currently, over 100 jurisdictions and at least
15 supranational bodies have taken formal positions on cryptofinance products and
processes. The large majority have embraced cryptofinance and have acted in a way
that increases regulatory certainty for market participants, while promoting innovation
in a risk-controlled way. Additionally, none of the aforementioned bodies have prohibit-
ed or banned cryptofinance.

Ranking crypto regulatory certainty

Amongst the countries that have consistently developed regulatory certainty in support
of cryptofinance products and processes are Switzerland, Singapore, Liechtenstein,
Malta, Germany, France, the UK, Hong Kong, and Japan. India and Russia have been less
clear or have frequently changed their stance. China has embraced the industrial side of
blockchain applications, but not the financial side. Furthermore, islands like the Bahamas,
Bermuda, Cayman, and Mauritius have committed to high standards of financial regula-
tion as related to crypto assets, and Middle East states have taken a mixed-bag approach
between banning crypto assets and formulating blockchain strategies. The US has strug-
gled, due to their intricate federal and state-based regulatory system, and the directional-
ly unsettled economic policy stance. Moreover, their extraterritoriality reach has generally
prevented many international crypto projects from targeting the US market. On the other
hand, the EU has generally welcomed blockchain as a technology and in May 2018, the
fifth EU Anti-Money Laundering Directive addressed the AML aspects of cryptofinance.
However, the EU did not legislate cryptofinance at the single market level until September
2020, when it issued a Digital Finance Package that included one proposal for an EU reg-
ulatory framework on crypto assets and another for a pilot regime aimed towards market
infrastructures based on DLT. Finally, some countries displayed high regulatory certainty
by banning some or all cryptofinance products and processes. These include China,
South Korea, Laos, and Qatar.

L The overview provided here essentially draws
from the proprietary database of the METI
Advisory AG, SEBA’s external regulatory advisory.
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No global consensus on bitcoin - Since its introduction in 2009, consumers’ exposure to
bitcoin in several economies has raised civil law concerns, triggered requests for author-
ities to clarify the legal nature of the new payment instrument, and produced a variety of
stances. For instance, the US Treasury classified bitcoin as a convertible decentralised
virtual currency in 2013, the Hong Kong Monetary Authority declared bitcoin a virtual
commodity in November 2013, and German authorities decided that bitcoin stood for
‘private money’ in August 2013. On the other hand, the Swiss FC stated, in June 2014, that
bitcoin is not money, but an asset, Japan’s government also declared that bitcoin is not
a currency in March 2014, and the US’ Commodity Futures Trading Commission similarly
classified bitcoin as a commodity in September 2015. In October 2015, the EU ruled that
bitcoin is a currency, but not legal tender and not a commodity. In other words, as of today,
no universal consensus exists.

3.
Conclusion

Crypto assets investors often wonder how secure their investments are from a regulatory
point of view. Could the rules change and their investments be declared illicit? Is there any
regulatory underpinning related to their investments? Entrepreneurs wishing to develop and
operate innovative cryptofinance processes care about the degree of incurred regulatory
risk and specifically, the likelihood of unfavourable regulatory developments, which would
halt the process and eventually generate an investment loss.

In this article, we show that jurisdictions are at different stages in their development of reg-
ulatory certainty in the area of cryptofinance products and processes. Switzerland features
one of the most articulated and stable frameworks, granting highest regulatory certainty to
market participants. Other countries are on the path to developing a comprehensive regu-
latory framework, thereby providing an increasingly high level of regulatory certainty. Only
a small number of countries, decreasing both in absolute and relative terms, provide regula-
tory certainty in the form of prohibiting some or all cryptofinance products and processes.

Nonetheless, a growing number of jurisdictions are preparing their regulations for the com-
ing cryptocurrencies. Currently, the preferred course of action for the market participants
who are eager to engage with cryptofinance products and processes is to privilege those
jurisdictions featuring the highest degree of regulatory certainty supporting cryptofinance.
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Disclaimer

This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities dealer with its head once and legal domicile in Switzerland. It is authorized
and regulated by the Swiss Financial Market Supervisory Authority (FINMA). This document is published solely forinformation purposes; it is not an advertisement nor is it a solicitation or an
offer to buy or sell any financial investment or to participate in any particular investment. strategy. This document is for distribution only under such circumstances as may be permitted by
applicable law. It is not directed to, or intended for distribution to or use by, any person or entity who is a citizen or resident of or located in any locality, state, country or other jurisdiction
where such distribution, publication, availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction.

No representation or warranty, either express or implied, is provided in relation to the accuracy, completeness or reliability of the information contained in this document, except with
respect to information concerning SEBA. The information is not intended to be a complete statement or summary of the financial investments, markets or developments referred to in the
document. SEBA does not undertake to update or keep current the information. Any statements contained in this document attributed to a third party represent SEBA’s interpretation of the
data, information and/or opinions provided by that third party either publicly or through a subscription service, and such use and interpretation have not been reviewed by the third party.

Any prices stated in this document are for information purposes only and do not represent valuations for individual investments. There is no representation that any transaction can or
could have been elected at those prices, and any prices do not necessarily reflect SEBA’s internal books and records or theoretical model-based valuations and may be based on certain
assumptions. Different assumptions by SEBA or any other source may yield substantially different results.

Nothing in this document constitutes a representation that any investment strategy or investment is suitable or appropriate to an investor’s individual circumstances or otherwise consti-
tutes a personal recommendation. Investments involve risks, and investors should exercise prudence and their own judgment in making their investment decisions. Financial investments
described in the document may not be eligible for sale in all jurisdictions or to certain categories of investors. Certain services and products are subject to legal restrictions and cannot
be offered on an unrestricted basis to certain investors. Recipients are therefore asked to consult the restrictions relating to investments, products or services for further information. Fur-
thermore, recipients may consult their legal/tax advisors should they require any clarifcations. SEBA and any of its directors or employees may be entitled at any time to hold long or short
positions in investments, carry out transactions involving relevant investments in the capacity of principal or agent, or provide any other services or have offcers, who serve as directors,
either to/for the issuer, the investment itself or to/for any company commercially or financially affliated to such investment.

At any time, investment decisions (including whether to buy, sell or hold investments) made by SEBA and its employees may differ from or be contrary to the opinions expressed in SEBA
research publications.

Some investments may not be readily realizable since the market s illiquid and therefore valuing the investment and identifying the risk to which you are exposed may be diffcult to quantify.
Investing in digital assets including cryptocurrencies as well as in futures and options is not suitable for every investor as there is a substantial risk of loss, and losses in excess of an initial
investment may under certain circumstances occur. The value of any investment or income may go down as well as up, and investors may not get back the full amount invested. Past per-
formance of an investment is no guarantee for its future performance. Additional information will be made available upon request. Some investments may be subject to sudden and large
falls in value and on realization you may receive back less than you invested or may be required to pay more. Changes in foreign exchange rates may have an adverse effect on the price,
value orincome of an investment. Tax treatment depends on the individual circumstances and may be subject to change in the future.

SEBA does not provide legal or tax advice and makes no representations as to the tax treatment of assets or the investment returns thereon both in general or with reference to specifc
investor’s circumstances and needs. We are of necessity unable to take into account the particular investment objectives, financial situation and needs of individual investors and we would
recommend that you take financial and/or tax advice as to the implications (including tax) prior to investing. Neither SEBA nor any of its directors, employees or agents accepts any liability
for any loss (including investment loss) or damage arising out of the use of all or any of the Information provided in the document.

This document may not be reproduced or copies circulated without prior authority of SEBA. Unless otherwise agreed in writing SEBA expressly prohibits the distribution and transfer of
this document to third parties for any reason. SEBA accepts no liability whatsoever for any claims or lawsuits from any third parties arising from the use or distribution of this document.

Research will initiate, update and cease coverage solely at the discretion of SEBA. The information contained in this document is based on numerous assumptions. Different assumptions
could result in materially different results. SEBA may use research input provided by analysts employed by its affliate B&B Analytics Private Limited, Mumbai. The analyst(s) responsible for
the preparation of this document may interact with trading desk personnel, sales personnel and other parties for the purpose of gathering, applying and interpreting market information
The compensation of the analyst who prepared this document is determined exclusively by SEBA.
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Austria: SEBA is not licensed to conduct banking andfinancial activities in Austria nor is SEBA supervised by the Austrian Financial Market Authority (Finanzmarktaufsicht), to which this
document has not been submitted for approval. France: SEBA is not licensed to conduct banking and financial activities in France nor is SEBA supervised by French banking and financial
authorities. Italy: SEBA is not licensed to conduct banking and financial activities in Italy nor is SEBA supervised by the Bank of Italy (Banca d’Italia) and the Italian Financial Markets Su-
pervisory Authority (CONSOB - Commissione Nazionale per le Societd e la Borsa), to which this document has not been submitted for approval. Germany: SEBA is not licensed to conduct
banking and financial activities in Germany nor is SEBA supervised by the German Federal Financial Services Supervisory Authority (Bundesanstalt fiir Finanzdienstleistungsaufsicht), to
which this document has not been submitted for approval. Hong-Kong: SEBA is not licensed to conduct banking and financial activities in Hong-Kong nor is SEBA supervised by banking
and financial authorities in Hong-Kong, to which this document has not been submitted for approval. This document is not directed to, or intended for distribution to or use by, any person
or entity who is a citizen or resident of or located in Hong-Kong where such distribution, publication, availability or use would be contrary to law or regulation or would subject SEBA to any
registration or licensing requirement within such jurisdiction. This document is under no circumstances directed to, or intended for distribution, publication to or use by, persons who are not
“professional investors” within the meaning of the Securities and Futures Ordinance (Chapter 571 of the Laws of Hong Kong) and any rules made thereunder (the “SFO”). Netherlands: This
publication has been produced by SEBA, which is not authorised to provide regulated services in the Netherlands. Portugal: SEBA is not licensed to conduct banking and financial activities
in Portugal nor is SEBA supervised by the Portuguese regulators Bank of Portugal “Banco de Portugal” and Portuguese Securities Exchange Commission “Comissao do Mercado de Valores
Mobiliarios”. Singapore: SEBA is not licensed to conduct banking and financial activities in Singapore nor is SEBA supervised by banking and financial authorities in Singapore, to which
this document has not been submitted for approval. This document was provided to you as a result of a request received by SEBA from you and/or persons entitled to make the request on
your behalf. Should you have received the document erroneously, SEBA asks that you kindly destroy/delete it and inform SEBA immediately. This document is not directed to, or intended
for distribution to or use by, any person or entity who is a citizen or resident of or located in Singapore where such distribution, publication, availability or use would be contrary to law or
regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction. This document is under no circumstances directed to, or intended for distribution, pub-
lication to or use by, persons who are not accredited investors, expert investors or institutional investors as declned in section 4A of the Securities and Futures Act (Cap. 289 of Singapore)
(“SFA”). UK: This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities dealer with its head offce and legal domicile in Switzerland. It
is authorized and regulated by the Swiss Financial Market Supervisory Authority (FINMA). This document is for your information only and is not intended as an offer, or a solicitation of an
offer, to buy or sell any investment or other specific product.

SEBA is not an authorised person for purposes of the Financial Services and Markets Act (FSMA), and accordingly, any information if deemed a financial promotion is provided only to
persons in the UK reasonably believed to be of a kind to whom promotions may be communicated by an unauthorised person pursuant to an exemption under the FSMA (Financial Promo-
tion) Order 2005 (the “FPO”). Such persons include: (a) persons having professional experience in matters relating to investments (“Investment Professionals”) and (b) high net worth bodies
corporate, partnerships, unincorporated associations, trusts, etc. falling within Article 49 of the FPO (“High Net Worth Businesses”). High Net Worth Businesses include: (i) a corporation
which has called-up share capital or net assets of at least GBP 5 million or is a member of a group in which includes a company with called-up share capital or net assets of at least GBP 5
million (but where the corporation has more than 20 shareholders or it is a subsidiary of a company with more than 20 shareholders, the GBP 5 million share capital / net assets requirement
is reduced to GBP 500,000); (ii) a partnership or unincorporated association with net assets of at least GBP 5 million and (jii) a trustee of a trust which has had gross assets (i.e. total assets
held before deduction of any liabilities) of at least GBP 10 million at any time within the year preceding the promotion. Any financial promotion information is available only to such persons,
and persons of any other description in the UK may not rely on the information in it. Most of the protections provided by the UK regulatory system, and compensation under the UK Financial
Services Compensation Scheme, will not be available.

© SEBA Bank AG, Kolinplatz 15, 6300 Zug. 2021. All rights reserved.
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