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In May 2020, Telegram ended "L its cryptocurrency project, the Telegram Open Network
(TON), and gave up'i"k! fighting the U.S. Securities and Exchange Commission (SEC), which

had halted the project last year. One month before, Facebook had re-issued '™ jts

cryptocurrency project Libra under revised terms, following an implicit global regulatory

halt'i"kl |ast year. Several less prominent projects suffered a similar fate over the last three

years (due to either enforcement or fear of it).

Promoters of cryptofinance and blockchain projects must consider upfront regulators as a
key strategic element, not as a mere compliance variable. Traditional finance has learned

this the hard way over the last 15 years.

Telegram underestimated US regulators and the
definitional ambiguity of US securities law

Telegram’s initial coin offering (ICO) took place in early 2018. It raised USD 1.7 bn from
purchasers globally (including from the US) and promised the delivery of Gram coins (and
related blockchain products) by the end of October 2019 under the contractual terms
‘Simple Agreement for Future Tokens’ (SAFT). However, the SEC halted the ICO the same
month, arguing that Telegram had violated the Securities Act of 1933. The legal dispute
that followed was settled in a US court on 24 March 2020, following which Telegram

abandoned the project and withdrew its appeal over the decision.

The story is only complete, however, if we recall that on 11 December 2017, the SEC* urged
ICO promoters and their advisers ‘to engage with the SEC staff to aid in their analysis

under the securities laws’ before ‘promoting or touting the offer and sale of coins’.

v The TON ICO (2018) - Telegram raised funds in its ICO in 2018 to finance the
development and operations of a proprietary blockchain termed the ‘TON Blockchain’.
The TON Blockchain was intended to allow users to trade and exchange Grams, the

company’s native digital token. During the ICO, the company sold 2.9 billion Grams to
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175 entities and sophisticated, high-net-worth individuals across the globe-including
39 US purchasers—at a discounted price, in exchange for dollars or euros. This sale
occurred under the terms of the SAFT. The SAFT contract was introduced in 2017 as a
forward contract allowing ICO projects to sell tokens in the US to accredited investors.
The SAFT builds on the assumption that tokens that do not yet exist are not securities.
The delivery of the Grams and the launch of the TON Blockchain was supposed to be
completed by 31 October 2019.

‘/ The SEC halt (2019)- On 11 October 2019, the SEC issued a temporary restraining
order against two of Telegram’s offshore entities for conducting an alleged
unregistered and ongoing Grams digital token offering that had raised about USD 1.7
bn of investor funds - including from US investors. The SEC claimed that Grams are
securities and that the entities had failed to register their offers with the SEC, violating
the registration provisions of the Securities Act of 1933. In particular, the company
allegedly failed to provide investors with information regarding Grams and Telegram’s

business operations, financial condition, risk factors, and management that the

securities law requires. The SEC leveraged the Howey test "l introduced in 1946 in
the US to determine whether investment contracts are securities, which then must
register with the SEC. According to the Howey test, a transaction is classified as an
investment contract subject to SEC registration if a person invests their money in an
enterprise and is led to expect profits solely from the efforts of the promoter of the

project or a third party.

v/ The NY Court decision (2020) - Following the SEC halt, Telegram agreed that the
private sale agreements with the initial purchasers was an offering of securities. It
argued that the sale was nonetheless exempted from SEC registration requirements,
claiming that the phase of delivery of Grams at the launch of TON Blockchain did not
constitute a securities offering; rather, it constituted a delivery of currencies or
commodities. During this phase, there would be no investment in a common enterprise
and Grams would not confer any equity or other ownership interest in the Company or

any rights to dividends from the Company or governance rights in it, Telegram stated.

On 24 March, however, the NY Court decided "kl that Grams sales to the initial

purchasers did not fall within an exemption and thus constituted a violation of the US
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securities law. On 22 May, Telegram withdrew its appeal over the court decision,

suspending the project for the foreseeable future.

The Telegram ICO took place in a period that saw considerable regulatory developments in
the crypto and blockchain spaces. The ICO financing method itself became popular during
the second half of 2017 and was swiftly followed by global regulatory pronouncements
warning investors about the risks involved, as well as by intensive work by regulators to
assess and decide the terms and conditions of such financing processes and coin

introductions.

The SEC was particularly active during the fourth quarter of 2017. It summarised in an
official statement on 11 December 2017 the various pronouncements it had made in the
preceding months, stating that ‘the structures of initial coin offerings ...involve the offer
and sale of securities and directly implicate the securities registration requirements and
other investor protection provisions of our federal securities laws’. It cautioned market
participants ‘against promoting or touting the offer and sale of coins without first

determining whether the securities laws apply to those actions’. It also encouraged ‘market

participants and their advisers to engage with the SEC? staff to aid in their analysis under

the securities laws' before promoting an ICO to US purchasers.

In conclusion, it is of paramount importance, for the success and viability of digital

projects, to consider regulators as a major strategic variable in projects—before launch as
well as during implementation. History shows that those who choose a different approach
are likely to incur delays and additional costs (such as Facebook’s Libra), and, in the worst
case, outright withdrawal of the project (such as Telegram’s TON Blockchain) or regulatory

enforcement action.
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Other noteworthy developments

Swiss Parliament adopts'™ I DLT framework. Switzerland to become the first major nation

to provide full legal certainty to crypto and blockchain businesses

v/ Aswiss Parliamentary commission unanimously adopted the distributed ledger

technology (DLT) framework proposed by the Federal Council. The Federal Council

adopted the framework in November!i"kl 2019, The framework aims to increase legal
certainty, remove barriers to entry for applications based on DLT/blockchain, and
reduce the risk of abuse. The commission made few changes to the Federal Council's
plan regarding access to data and the simplification of administrative aspects for
small trading systems. As a next step, the National Council, the priority council for this

object, will examine it during the summer session 2020.

Several new jurisdictions have become crypto-friendly. Globally, several steps have been

taken towards crypto and blockchain adoption.

v Ukraine!i"kl — The Ministry of Digital Transformation published a crypto draft law called
‘On Virtual Assets’ in response to the Ukrainian Financial Action Task Force’s (FATF)
June 2020 deadline. The draft bill aims to promote legal clarity regarding the status of
crypto assets, their circulation, and issuance in the country. The consultation ended on

5June.

v/ Albania'! - The country has introduced a law regulating the conditions for licensing
all crypto activities in the country, as well as preventing abusive practices in the
market. The law aims to combat money laundering through digital assets. This makes
Albania the third country in the EU (after Malta and France) to establish a legal

framework for cryptocurrencies.

v/ Croatia™! - The local supervisory authority (HANFA) has approved a passive bitcoin

investment fund, clearing the way for the first regulated, crypto alternative asset fund
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in Croatia.

v Antigua and Barbuda '™kl - The Caribbean nation has passed the ‘The Digital Assets
Business Bill 2020’ to regulate cryptocurrency companies that are launching their

operations on the island.

v/ Qatarli™l - The local Central Bank stated that it is formulating a financial technology

(fintech) regulatory approach supporting the use of blockchain applicatio'"!ns.

v Vietnam'inkl _ The Ministry of Finance has established a research group charged with
studying and making policy proposals regarding cryptocurrencies and virtual assets.
The group shall help the country stay abreast of new developments within the rapidly

evolving blockchain sector.

China released the e-Yuan

v/ The Chinese Central Bank has released the e-Yuan "L, However, it did not provide
details about how the cryptocurrency will be integrated into the country’s financial
mechanisms nor on its extent of decentralisation, other than stating that its circulation
will be controlled by the state and only authorised brokers and banks will be able to
sell it initially. Based on smart contracts, the e-Yuan shall allow China to track assets
and liabilities and ensure that multiple loans are not secured by the same collateral.
Overall, the announcement signals China’s intention to assume and retain a leadership

position in the area of central bank digital currencies.

Conclusion

In a new digital endeavour, the business design, implementation, and technical aspects are
the most exciting parts, which are often ranked over all other features by passionate
promoters. Yet, the still-young history of cryptofinance shows that many good businesses
and technical plausible business cases fail for regulatory reasons. Telegram is a prominent

example. The delays encountered by Facebook’s Libra are another illustration. Regulatory
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enforcement or fear of it have claimed several victims in many jurisdictions. The important
point to be learned is that regulation is a variable determining the success of a digital

project as much as business and technical considerations.

The period under review provided evidence of continuing crypto adoption, with new

favourable regulations adopted in several jurisdictions.

1 https://www.sec.gov/news/public-statement/statement-clayton-2017-12-11

2 https://www.sec.gov/news/public-statement/statement-clayton-2017-12-11
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publication, availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction.

No representation or warranty, either express or implied, is provided in relation to the accuracy, completeness or reliability of the information contained in this
document, except with respect to information concerning SEBA. The information is not intended to be a complete statement or summary of the financial
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contained in this document attributed to a third party represent SEBA's interpretation of the data, information and/or opinions provided by that third party
either publicly or through a subscription service, and such use and interpretation have not been reviewed by the third party.

Any prices stated in this document are for information purposes only and do not represent valuations for individual investments. There is no representation that
any transaction can or could have been effected at those prices, and any prices do not necessarily reflect SEBA’s internal books and records or theoretical
model-based valuations and may be based on certain assumptions. Different assumptions by SEBA or any other source may yield substantially different results.
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Nothing in this document constitutes a representation that any investment strategy or investment is suitable or appropriate to an investor’s individual
circumstances or otherwise constitutes a personal recommendation. Investments involve risks, and investors should exercise prudence and their own judgment
in making their investment decisions. Financial investments described in the document may not be eligible for sale in all jurisdictions or to certain categories of
investors. Certain services and products are subject to legal restrictions and cannot be offered on an unrestricted basis to certain investors. Recipients are
therefore asked to consult the restrictions relating to investments, products or services for further information. Furthermore, recipients may consult their
legal/tax advisors should they require any clarifications. SEBA and any of its directors or employees may be entitled at any time to hold long or short positions
in investments, carry out transactions involving relevant investments in the capacity of principal or agent, or provide any other services or have officers, who
serve as directors, either to/for the issuer, the investment itself or to/for any company commercially or financially affiliated to such investment.

At any time, investment decisions (including whether to buy, sell or hold investments) made by SEBA and its employees may differ from or be contrary to the
opinions expressed in SEBA research publications.

Some investments may not be readily realizable since the market is illiquid and therefore valuing the investment and identifying the risk to which you are
exposed may be difficult to quantify. Investing in digital assets including cryptocurrencies as well as in futures and options is not suitable for every investor as
there is a substantial risk of loss, and losses in excess of an initial investment may under certain circumstances occur. The value of any investment or income
may go down as well as up, and investors may not get back the full amount invested. Past performance of an investment is no guarantee for its future
performance. Additional information will be made available upon request. Some investments may be subject to sudden and large falls in value and on
realization you may receive back less than you invested or may be required to pay more. Changes in foreign exchange rates may have an adverse effect on the
price, value or income of an investment. Tax treatment depends on the individual circumstances and may be subject to change in the future.

SEBA does not provide legal or tax advice and makes no representations as to the tax treatment of assets or the investment returns thereon both in general or
with reference to specific investor’s circumstances and needs. We are of necessity unable to take into account the particular investment objectives, financial
situation and needs of individual investors and we would recommend that you take financial and/or tax advice as to the implications (including tax) prior to
investing. Neither SEBA nor any of its directors, employees or agents accepts any liability for any loss (including investment loss) or damage arising out of the
use of all or any of the Information provided in the document.

This document may not be reproduced or copies circulated without prior authority of SEBA. Unless otherwise agreed in writing SEBA expressly prohibits the
distribution and transfer of this document to third parties for any reason. SEBA accepts no liability whatsoever for any claims or lawsuits from any third parties
arising from the use or distribution of this document.

Research will initiate, update and cease coverage solely at the discretion of SEBA. The information contained in this document is based on numerous
assumptions. Different assumptions could result in materially different results. SEBA may use research input provided by analysts employed by its affiliate B&B
Analytics Private Limited, Mumbai. The analyst(s) responsible for the preparation of this document may interact with trading desk personnel, sales personnel
and other parties for the purpose of gathering, applying and interpreting market information The compensation of the analyst who prepared this document is
determined exclusively by SEBA.

Austria: SEBA is not licensed to conduct banking and financial activities in Austria nor is SEBA supervised by the Austrian Financial Market Authority
(Finanzmarktaufsicht), to which this document has not been submitted for approval. France: SEBA is not licensed to conduct banking and financial activities in
France nor is SEBA supervised by French banking and financial authorities. Italy: SEBA is not licensed to conduct banking and financial activities in Italy nor is
SEBA supervised by the Bank of Italy (Banca d’Italia) and the Italian Financial Markets Supervisory Authority (CONSOB - Commissione Nazionale per le Societa
e la Borsa), to which this document has not been submitted for approval. Germany: SEBA is not licensed to conduct banking and financial activities in Germany
nor is SEBA supervised by the German Federal Financial Services Supervisory Authority (Bundesanstalt fiir Finanzdienstleistungsaufsicht), to which this
document has not been submitted for approval. Hong-Kong: SEBA is not licensed to conduct banking and financial activities in Hong-Kong nor is SEBA
supervised by banking and financial authorities in Hong-Kong, to which this document has not been submitted for approval. This document is not directed to, or
intended for distribution to or use by, any person or entity who is a citizen or resident of or located in Hong-Kong where such distribution, publication,
availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within such jurisdiction. This
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meaning of the Securities and Futures Ordinance (Chapter 571 of the Laws of Hong Kong) and any rules made thereunder (the “SFO”). Netherlands: This
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Swiss Financial Market Supervisory Authority (FINMA). This document is for your information only and is not intended as an offer, or a solicitation of an offer, to
buy or sell any investment or other specific product.

SEBA is not an authorised person for purposes of the Financial Services and Markets Act (FSMA), and accordingly, any information if deemed a financial
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pursuant to an exemption under the FSMA (Financial Promotion) Order 2005 (the “FPO”). Such persons include: (a) persons having professional experience in
matters relating to investments (“Investment Professionals”) and (b) high net worth bodies corporate, partnerships, unincorporated associations, trusts, etc.
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